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STATEMENT OF APPELLATE JURISDICTION 

Appellees agree with Appellant’s statement of appellate jurisdiction. 
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STATEMENT OF QUESTIONS PRESENTED 

1. This Court rarely grants leave to appeal interlocutory orders, except under ex-
traordinary circumstances, and only upon a showing that “the appellant would suffer substantial 
harm by awaiting final judgment before taking an appeal.”  MCR 7.205(B)(1).  Defendant-
Appellant Golden Lotus, Inc. (“Golden Lotus”) now seeks leave to appeal the trial court’s 
interlocutory interpretation of its own order, arguing that the trial court improperly held Golden 
Lotus’ plan to remove “selected dam infrastructure” did not amount to “dam removal” under the 
trial court’s Interim Order.  Golden Lotus agrees that the Interim Order requires it to remove at 
least “selected dam infrastructure.”  Golden Lotus will not be required to remove more than that 
“selected dam infrastructure” until after a final judgment enters in this matter.  Should this Court 
grant leave to appeal the trial court’s interlocutory order? 

Appellees answer:  No 

Appellant answers:  Yes 

2. Golden Lotus maintains a private dam on the Pigeon River.  The dam causes great 
harm to the Pigeon River’s ecosystem.  The plaintiffs filed a suit against Golden Lotus seeking 
removal of the dam.  The parties’ settlement negotiations resulted in the stipulated entry of an 
Interim Order, requiring Golden Lotus to “remove the private dam.” Golden Lotus attempted to 
satisfy this obligation by only removing “selected dam infrastructure,” leaving the bottom por-
tion of the dam intact.  Intervening Plaintiffs filed a motion to enforce Golden Lotus’ obligation 
to remove the dam under the Interim Order.  The trial court held that the plain language of the 
Interim Order requiring dam removal meant that Golden Lotus must in fact remove the dam, 
rather than only “selected dam infrastructure.”  Did the trial court err in so holding? 

Appellees answer:  No 

The trial court answered:  No 

Appellant answers:  Yes 

3. Golden Lotus now asks this Court to reverse the trial court’s ruling based on mu-
tual mistake, lack of mutual assent, and failure to exhaust administrative remedies.  But Golden 
Lotus failed to raise these arguments until its motion for reconsideration.  Did Golden Lotus 
waive appellate review of these arguments by failing to assert them in a timely manner? 

Appellees answer:  Yes 

The trial court answered:  Yes 

Appellant answers:  No 



 

ix 

4. Golden Lotus argues that because the parties presently have differing interpreta-
tions of the term “dam removal,” the Interim Order is void based on lack of mutual assent and 
mutual mistake.  But this Court has repeatedly refused to void an agreement based on later dis-
putes regarding its meaning.  E.g., Meyer v Rosenbaum, 71 Mich App 388, 390–394; 248 NW2d 
558 (1977).  Is the Interim Order void because of lack of mutual asset or mutual mistake? 

Appellees answer:  No 

The trial court answered:  No 

Appellant answers:  Yes 

5. Golden Lotus argues that the exhaustion-of-administrative-remedies doctrine 
prevented the trial court from interpreting the meaning of its own Interim Order.  But this doc-
trine only applies where a party challenges an administrative decision.  See Provincial House, 
Inc v Dep’t of Soc Servs, 167 Mich App 1, 10–11; 422 NW2d 241 (1988).  Here, Intervening 
Plaintiffs have not challenged an administrative action; they have only sought enforcement of the 
trial court’s Interim Order.  Does the exhaustion-of-administrative-remedies doctrine prohibit the 
trial court from enforcing its own order? 

Appellees answer:  No 

The trial court did not address this question. 

Appellant answers:  Yes 
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INTRODUCTION 

This case arises out of serious environmental damage caused by Defendant-Appellant 

Golden Lotus, Inc.’s (“Golden Lotus”) private dam on the Pigeon River in Otsego County.  Fol-

lowing the most recent disaster in June 2008, the Michigan Department of Natural Resources and 

Michigan Department of Environmental Quality, et al. (collectively, the “State”) commenced 

enforcement action against Golden Lotus seeking removal of the dam.  The Michigan Council of 

Trout Unlimited (“MTU”) and the Pigeon River Country Association (“PRCA”) (collectively, 

the “Intervening Plaintiffs”), both non-profit organizations with a special interest in the Pigeon 

River, joined the case as interveners, also seeking removal of the dam.2  Following mediation 

and confidential settlement negotiations, the parties entered into a comprehensive settlement 

agreement incorporated into an Interim Order entered by the trial court on April 5, 2010 (the 

“Interim Order”).  The Interim Order on its face requires removal of the Golden Lotus dam, and 

spells out numerous steps that the parties must accomplish, under the trial court’s continuing 

jurisdiction, for planning, permitting, and implementation of dam removal.  Those steps have not 

been completed and remain in process.  During the planning phase, and after evaluating a range 

of options, Golden Lotus came forward with a limited dam removal plan that did not in fact call 

for dam removal, but only for impoundment drawdown and removal of “selected dam infras-

tructure.”  This plan would leave the entire base of the dam in place, continuing to block the 

Pigeon River.  Intervening Plaintiffs objected and filed a motion to clarify the Interim Order so 

as to require Golden Lotus to submit a plan for removal of the dam (not just removal of selected 

dam infrastructure). 

                                                
2 This was not the first lawsuit filed against the dam.  The State, MTU, and others had previously 
sought removal of the dam during the 1980s, in the wake of a similar environmental disaster.  
Kelly v Golden Lotus, Inc, No 84-2871-CE (Otsego Co Cir Ct, 1984). 
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The trial court granted the motion and directed Golden Lotus to revise its conceptual plan 

to provide for removal of the dam as clearly spelled out in the Interim Order.  Both the Interim 

Order and the trial court’s ruling on Intervening Plaintiffs’ motion are interlocutory.  Under the 

Interim Order, a Consent Judgment resolving the claims in the case will not enter until dam 

removal planning and permitting are completed. 

Golden Lotus now seeks to appeal from the trial court’s interlocutory order.  In doing so, 

Golden Lotus attempts to divert attention from the Interim Order’s plain meaning and attack the 

trial court’s ruling based on the subjective beliefs its members regarding what happened during 

confidential settlement negotiations.  Golden Lotus also relies on unsubstantiated assertions of 

fact, as well as legal arguments (alleged mutual mistake and failure to exhaust administrative 

remedies) that were not timely raised in the trial court and are without merit.  Moreover, the 

Application seeks to inject the Court of Appeals prematurely into a dispute that remains under 

the trial court’s continuing jurisdiction, with much to be accomplished before dam removal 

arrangements are finalized.  For all of these reasons, Golden Lotus’s Application lacks merit and 

should be denied.  The parties should proceed with planning and permitting for dam removal 

under the Interim Order, as clarified by the trial court.  If Golden Lotus continues to feel ag-

grieved after those requirements are met under the Interim Order, it can pursue appeal at the 

proper time (and before it would be required to undertake the final stage of dam removal in any 

event, involving physical removal of the base of the dam). 

COUNTER-STATEMENT OF FACTS 

Golden Lotus’ dam continuously harms the Pigeon River 

The century-old private dam owned by Golden Lotus in Otsego County has impounded 

the Pigeon River for more than a century.  Over the past 60 years, the dam has failed three times, 
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causing massive discharges of sediment from the impoundment in 1957, 1984 and again in 2008.  

The 1984 failure led to a lawsuit in the Otsego County Circuit Court against Golden Lotus by the 

State and MTU, et al.  Kelly v Golden Lotus, Inc, No 84-2871-CE (Otsego Co Cir Ct 1984).  

After years of litigation, Judge William A. Porter reached a decision in 1987.  (See Ex 1, Kelly v 

Golden Lotus, Inc, No 84-2871-CE, 6/8/87 Op [herein after “1987 Op”].)  While he did not order 

dam removal, he stated that “should the dam become a nuisance because of defendants’ or its 

successors or assigns noncompliance with this Court’s Order, the Court will require removal of 

the dam.”  (Id. at 46.)  In rendering his opinion, Judge Porter found: 

The natural resources that are exposed to the risk of impairment 
and destruction, so long as the dam remains in place, are extremely 
valuable. . . . 

The Pigeon River has been designated a wild and scenic river 
under the Natural Rivers Act, MCL 281.761 et seq., by the 
Michigan Natural Resources Commission. . . . 

The setting of the Pigeon River makes it unusually valuable.  Much 
of the river is located within the Pigeon River Country State 
Forest, a special area of more than 90,000 acres, which constitutes 
the largest contiguous block of relatively undeveloped, generally 
publically-owned land in the lower peninsula. . . .  The unique 
value of the Pigeon River area is further reflected in the special 
priority given to the public land acquisition from the Kammer 
Land Trust Fund, MCL 318.404(b).  The special characteristics of 
the Pigeon River make it extremely attractive to recreationists, in-
cluding fishers, who value the aesthetic conditions and opportuni-
ties for quiet and relative solitude that it provides. 

(Id. at 28–29.)3 

The court also found that the dam seriously harms the Pigeon River: 

                                                
3 The Pigeon River Country was the site of the historic litigation resulting in the oil and gas 
development compromise that led to the creation of the Michigan Natural Resources Trust Fund, 
formerly known as the Kammer Land Trust Fund.  See W Mich Envtl Action Council, Inc v 
Natural Res Comm’n, 405 Mich 741; 275 NW2d 538 (1979); see also MCL 324.61901, et seq.  
It is the only state forest unit in Michigan with its own unique Management Plan, called the 
Concept of Management, with input from a citizens advisory group, the PRCA. 
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The continued presence and operation of the dam seriously impairs 
the natural resources of the Pigeon River in several respects.  The 
dam is a barrier to the migration of fish. . . .  The dam causes in-
creased water temperatures in the impoundment and downstream 
areas of the river. . . . 

The presence of the dam also causes more extreme seasonal and 
daily fluctuations in downstream water temperatures than would 
otherwise exist, . . . 

The operation of the hydroelectric generating equipment in the 
dam causes abnormal fluctuations in stream flow that adversely 
affect the trout fishery. . . . 

The presence of the dam and impoundment physically changes 
the character of the river both in the impoundment itself and in the 
area immediately above the impoundment.  The water, because of 
the impoundment, is no longer free flowing as in the stream and as 
a result sediments accumulate in those areas, thereby making them 
undesirable habitat for trout. . . . 

In the event of another dam failure like that which occurred in 
1957, or a misoperation of the dam, such as occurred on July 3, 
1984, or another circumstance resulting in an uncontrolled dis-
charge of the accumulated sediments from behind the dam, severe 
impairment and destruction of natural resources including, but not 
limited to, a major fish kill, would result. 

(Ex 1, 1987 Op 25–27.) 

And the court found that the dam hinders recreation: 

The continued presence of the dam interferes with the public’s 
recreational use of the Pigeon River by making it:  (a) impossible 
for anglers to wade in or through the impoundment; (b) causing 
fluctuation of downstream water flows which inferentially disrupts 
fishing; (c) causing the growth and discharge downstream of algae 
mats and other aquatic vegetation; and (d) interrupting the recre-
ational navigation of the Pigeon River by canoe. . . . 

(Id. at 29–30.) 

Golden Lotus’ dam causes additional damage in 2008 

In June 2008, following a heavy rain, mechanical problems and mismanagement by 

Golden Lotus caused a significant water discharge from the dam, transporting massive amounts 
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of sediment downstream.  (Ex 2, State Compl ¶ 15).  Golden Lotus, observing that the im-

poundment had been drained, then closed the gates of the dam, preventing all flow from the 

impoundment to the Pigeon River.  (Id. ¶ 17).  The sediment discharge and drastic increases and 

decreases in flows to the Pigeon River, recorded by a United States Geological Survey (“USGS”) 

gauging station located shortly downstream from the dam, caused a catastrophic fish kill within 

the Pigeon River.  (Id. ¶¶ 18–28). 

The State, MTU, and PRCA file suit 

In February 2009, the State commenced action against Golden Lotus in the Otsego 

County Circuit Court under the Natural Resources and Environmental Protection Act 

(“NREPA”), MCL 324.3101, et seq.  The Complaint sought injunctive relief requiring Golden 

Lotus to remove the dam, together with damages and costs.  (Ex 2, State Compl 9.) 

MTU and PRCA joined the State’s Complaint, and also raised additional claims against 

Golden Lotus under the Michigan Environmental Protection Act, MCL 324.1701 et seq., and 

public nuisance.  MTU and PRCA are Michigan nonprofit organizations.  MTU’s mission is to 

protect Michigan’s coldwater resources.  PRCA and its members seek to safeguard and enhance 

the unique natural-resource value of the Pigeon River Country for future generations.  The 

Intervening Plaintiffs’ sole objectives throughout this litigation have been the removal of the 

Golden Lotus dam and restoration of the Pigeon River.  Indeed, MTU had previously sought the 

dam’s removal as a plaintiff in 1984 suit. 

The parties reach a settlement agreement requiring Golden Lotus to remove its 
dam 

Following MTU and PRCA’s intervention, the parties engaged in settlement negotiations 

and mediation, resulting in a comprehensive settlement agreement set forth in the Interim Order 

entered by the trial court on April 5, 2010. 
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The Interim Order requires Golden Lotus to remove its dam in compliance with NREPA: 

Golden Lotus shall remove the private dam it owns and maintains 
on its property creating the impoundment on the Pigeon River 
known as the Lansing Club Pond Corwith Township, Otsego 
County.  The dam removal project will require permits pursuant to 
. . . NREPA. 

The DNRE agrees that upon removal of the dam structure, Golden 
Lotus will be allowed the continued use of the existing bridge or, if 
in the opinion of a Golden Lotus engineer, due to structural 
concerns with the existing bridge structure, a replacement bridge 
crossing.  Golden Lotus shall apply for and be issued DNRE 
permits that authorize the construction and placement of a new 
bridge structure at or near the existing bridge location . . . 

(App B to Appl, Interim Order ¶ 3 (emphasis added).) 

The Interim Order requires Golden Lotus and its experts to “submit a Conceptual Plan 

for removal of the dam to the State Technical Review Team (“Review Team”) established by 

Plaintiffs (collectively referenced for convenience as the “DNRE”) and Intervening Plaintiffs 

(“Interveners”) for review and approval. . . .” prior to applying for the necessary NREPA 

permits.  (Id. ¶ 4 (emphasis added).) 

The Interim Order contains no financial cap on Golden Lotus’ obligation to complete 

dam removal, and further provides: 

DNRE and Interveners will assist Golden Lotus in good faith to 
identify grants and other funding sources to help pay for the 
activities and construction contemplated by this Interim Order; 
provided, Golden Lotus shall be responsible to apply for any such 
identified funding, it being understood that DNRE and Interveners 
are not providing assurances that such funding is necessarily 
available. 

(Id. ¶ 16 (emphasis added).) 

The Interim Order also specifically states that it is not a final order: 

This is not a final order resolving all claims in the litigation and 
the Court retains continuing jurisdiction pending completion of 
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conditions precedent to entry of a final Consent Judgment as set 
forth above. 

(Id. ¶ 23 (emphasis added).) 

In May 2010, Golden Lotus submitted its draft Conceptual Plan to the Technical Review 

Team and Intervening Plaintiffs.  (Ex 3, Conceptual Plan.)  The draft Conceptual Plan described 

a proposed process for lowering the impoundment and removing dam infrastructure, and 

discussed alternatives regarding the bridge over the dam ranging from leaving the existing bridge 

in place to removal of the bridge and construction of a new one.  (Id. at 1–5).4  The draft 

Conceptual Plan addressed the infrastructure at the dam’s base, noting that its removal would be 

assessed after the impoundment drawdown.  (Id. at 2.) 

When Golden Lotus’ draft Conceptual Plan was submitted, the infrastructure at the base 

of the dam could not be observed as it was covered by flowing water and sediment accumulated 

over many decades.  After an initial review of the draft Conceptual Plan, the Technical Review 

Team responded with a memorandum to Golden Lotus, pointing out that “[t]he conceptual plans 

for providing flows, reservoir drawdown, and dam removal are difficult to understand without 

sketches or drawings that show the current dam configuration.”  (Ex 4, 5/13/10 Technical 

Review Team Comments ¶ 1.1.)  Regarding the bridge, the response stated “[s]imilar to informa-

tion requested for the dam, we request detailed plans or drawings of the existing bridge and the 

options for disposition of the existing bridge.”  (Id. ¶ 1.4.)  A series of meetings and further ex-

changes of information occurred in the following months, as the Technical Review Team and 

Intervening Plaintiffs raised questions, identified issues, and sought additional information from 

                                                
4 Golden Lotus’ “Statement of Facts” purports to quote draft Conceptual Plan § 1.4 regarding 
“Disposition of the Existing Bridge.”  But the quoted language (without ellipses or other nota-
tion) leaves out alternatives 3 and 4, both of which contemplate construction of a new bridge 
after dam infrastructure removal.  (Appl 4.) 
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Golden Lotus and its experts regarding the proposed Conceptual Plan.  Golden Lotus’ experts 

responded to some of those inquiries, but the Conceptual Plan was not completed so as to include 

all of the components required under Interim Order paragraph 4. 

In September and October 2010, the State requested that Golden Lotus develop a dam 

removal plan addressing all potential alternatives.  The State then initiated discussions and 

arranged a meeting “to review dam removal alternatives that fit within our previously established 

goals.”  (Ex 5, 10/20/10 Email from Mistak, Dep’t Nat Res, 1.)  The State reiterated those goals 

for the project as follows: 

Goals for Song of the Morning Dam Removal 

The Pigeon River downstream of Song of the Morning dam is 
characterized by the warmer than average temperatures, a high 
degree of flow fluctuation, and injurious releases of sediments.  
This dam also effectively blocks passage of all aquatic organisms.  
Removal of the dam would improve the habitat quality and aquatic 
community, especially the salmonid populations, in the Pigeon 
River. 

(Id. (emphasis added).) 

For the ensuing October 22, 2010, meeting, Golden Lotus presented an “Interim 

Evaluation of Drawdown and Dam Removal Options” that discussed three approaches to dam 

removal:  Option 1 - removal of the dam infrastructure and drawdown of the impoundment, 

while leaving in place the existing private bridge over the river; Option 2 - demolition of the dam 

and bridge with construction of a new culvert-type bridge; Option 3 - demolition of the dam and 

bridge with construction of a new span-type bridge.  (Ex 6, Interim Evaluation 5–6.)  Golden 

Lotus expressed preference for the much cheaper Option 1 plan.  (Id.)  In discussions that 

followed, the State and Intervening Plaintiffs questioned what Option 1 would entail (What 

infrastructure was proposed to be removed?  Would the opening under the bridge be wide 

enough to restore natural river flow?  What would be the velocity of the water moving through 
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the bridge opening?  etc.).  Intervening Plaintiffs expressed concern regarding Option 1 insofar 

as it would result in narrowing of the river channel, and an unnaturally high water velocity that 

would block fish passage, watercraft, and waders.  (Ex 7, 4/6/11 Burroughs Aff ¶¶ 6–9).  The 

State requested that Golden Lotus submit additional information regarding the three options, and 

also analyze a fourth option involving removal of the dam and bridge with use of an existing 

auxiliary bridge downstream from the dam.  Golden Lotus’ experts responded with two addi-

tional reports, one on November 15, 2010 (Ex 8, 11/15/10 Technical Mem) and a second on 

December 3, 2010 (Ex 9, 12/3/10 Technical Mem). 

Following these submissions, the parties’ held another meeting on December 15, 2010.  

At that meeting, Golden Lotus flatly asserted that it was willing to undertake only Option 1 in 

fulfillment of its dam removal obligations under the Interim Order.  In response to further ques-

tions, Golden Lotus’ experts acknowledged that Option 1 did not encompass removal of all dam 

infrastructure.  Option 1 would leave the upstream concrete base wall rising 2-3 feet above the 

natural streambed, the 40-foot long concrete spillway comprising the base (or “invert”) of the 

dam, and other infrastructure at the base of the existing powerhouse. 

Intervening Plaintiffs object to Golden Lotus’ plan to remove only “selected dam 
infrastructure” 

Intervening Plaintiffs then objected to Option 1 as being incomplete and not accom-

plishing dam removal, because it would (a) leave dam structures in place at the base of the dam 

preventing fish passage, blocking and endangering people and watercraft, and obstructing resto-

ration and free flow of the river; (b) result in high velocity water flowing over the spillway, and 

(c) not fully drain the impoundment which would remain for approximately one-quarter mile 

upstream.  (See Ex 7, 4/6/11 Burroughs Aff ¶ 9; Ex 10, Profile Drawing.)  The DNRE, fearful of 

jeopardizing the project, indicated that it was willing to accept a permit application from Golden 
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Lotus for a “first phase” of dam removal consisting of the drawdown steps contemplated by 

Option 1, and suggested that the parties proceed on a voluntary basis to address the “second 

phase” involving removal of the structures at the base of the dam.  In a subsequent written 

communication, MTU and PRCA called attention to the requirements of the Interim Order and 

objected to the Golden Lotus dam removal plan as being incomplete and not in compliance with 

the Order.  (Ex 11, 12/17/10 Email from Gustafson.) 

Golden Lotus submits its permit application 

On February 2, 2011, Golden Lotus submitted its application for a dam removal permit.  

(App F to Appl, Permit Appl.)  The permit application described the purpose of the project as 

“‘[i]mpoundment drawdown and removal of selected dam infrastructure’ . . .  This project is 

being pursued as part of a mutually agreed upon Interim Order associated with Otsego County 

Circuit Court Case No. 09-12933-CE(m).”‘  (Id. at 2.)  The application did not address or pro-

vide for the removal of the remaining infrastructure at the dam’s base, or provide for assessment 

of the physical extent of those structures, or the method or cost of removing them.  (See id. at 1–

10.) 

Intervening Plaintiffs file their Motion to Clarify and Enforce Interim Order 

On February 11, 2011, Intervening Plaintiffs served their Motion to Clarify and Enforce 

Interim Order requesting that the trial court clarify the Interim Order and “direct Golden Lotus 

to comply with its terms by submitting for approval a further plan and additional permit applica-

tion that will (a) assess the manner, method and cost for removal of the spillway structures, and 

(b) accomplish removal of the spillway structures.”  (Ex 12, Int Pl’s Mot to Clarify 6). 
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After “meet and confer” efforts failed to resolve the dispute, Intervening Plaintiffs filed 

their Motion on March 28, 2011.  The parties submitted various affidavits, exhibits, and briefs.5 

The trial court held a hearing on the Motion to Clarify on May 25, 2011.  The parties 

presented arguments and agreed to submit the Motion to the Court for decision on the written 

record.  (App C to Appl, 5/25/11 Hr’g Tr 58.). 

The State issues a draft permit to Golden Lotus 

On July 21, 2011, the Michigan Department of Environmental Quality (“MDEQ”) issued 

a draft permit on the application Golden Lotus had submitted for “impoundment drawdown and 

removal of selected dam infrastructure.”6  None of the parties dispute that these dam removal 

steps must be accomplished, and that this work must be done before remaining dam structures 

can be removed.  (See Ex 3, Conceptual Plan 1–3.)  Golden Lotus has already undertaken the 

majority of the planning associated with the impoundment drawdown and removal of selected 

dam infrastructure, and must complete that work regardless of the outcome of its Application.  

The impoundment drawdown and removal of selected dam infrastructure will take at least six 

months to complete.  (App F to Appl, Permit Appl, Attach C, Project Narrative 7.) 

The trial court holds that the Interim Order requires Golden Lotus to remove the 
dam 

The trial court granted Intervening Plaintiffs’ Motion in an interlocutory order on July 22, 

2011, issuing a well-reasoned opinion that the Interim Order requires Golden Lotus to remove 
                                                
5 The state did not file a response to Intervening Plaintiffs’ Motion to Clarify and Enforce 
Interim Order.  Rather, the State responded to a supplement to the Motion subsequently filed by 
Intervening Plaintiffs dealing with another issue:  whether Dr. Burroughs had been properly 
included in the communications between the parties, as Interim Order required, after Intervening 
Plaintiffs objected to the incomplete nature of Golden Lotus’ dam removal plan.  That supple-
mental motion was not decided by the trial court and is not at issue in this Application.  (The 
State did address aspects of the Intervening Plaintiff’s original motion in its response to the 
supplemental motion.) 
6 Golden Lotus did not accept the draft permit within the required time, and it has expired. 
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the dam.  After reviewing the factual background, the Court set out the legal framework for the 

analysis by referencing the applicable rules of contract construction—the goal is to determine 

and enforce the parties’ intent by reading the agreement as a whole and applying the plain lan-

guage used.  Where the language is unambiguous, courts must interpret and enforce the contract 

as written.  (App A to Appl, 7/22/11 Op & Order 3.)  The Court then addressed the unambiguous 

provisions of the Interim Order. 

The Interim Order provides as follows, “Subject to and in accor-
dance with the provisions of this Interim Order, Golden Lotus shall 
remove the private dam it owns and maintains on its property cre-
ating the impoundment on the Pigeon River known as the Lansing 
Club Pond, Corwith Township, Otsego County.”  Interim Order, 
¶3.  The order also states that Defendant is to provide a Conceptual 
Plan for removal of the dam to the State Technical Review Team.  
Interim Order, ¶4.  That Conceptual Plan is subject to the review of 
the Review Team and Bryan Burroughs.  Interim Order, ¶5.  After 
reviewing the Conceptual Plan, the Review Team shall notify De-
fendant in writing of information which it deems necessary and 
appropriate for the submission of the application for permits to re-
move the dam.  Id.  After such review, Defendant will then submit 
a completed Joint Application for dam removal to the DNRE and 
Burroughs in accordance with the NREPA and the Interim Order.  
Interim Order, ¶7. 

(Id. at 5.) 

The trial court further found that the meaning of “dam removal” is clear and statutorily 

defined: 

In multiple instances in the Interim Order, the phrase “dam re-
moval” is accompanied by reference to that removal taking place 
in accordance with Part 315 (among others) of the NREPA.  The 
Interim Order specifically provides that the dam removal project 
will require DNRE permits pursuant to Parts 301, 303, 315, 31, 
and 305 of the NREPA.  Interim Order ¶3.  The Interim Order 
requires the Review Team to notify Defendant of information the 
Review Team believes to be necessary for the filing of a permit for 
dam removal pursuant to parts 31, 301, 303, 305, and 315 of the 
NREPA.  Interim Order, ¶5(b).  The Interim Order also requires 
DNRE (now MDEQ) to notify Defendant in writing of any addi-
tional information required to process a complete permit applica-
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tion for the dam removal project as provided by the Interim Order 
and parts 31, 301, 303, 305, and 315 of the NREPA, and the appli-
cable rules and regulations promulgated pursuant to those Parts.  
Interim Order, ¶6.  The Interim Order, and the parties to that order, 
clearly and plainly incorporated the statutory definition of dam 
removal by reference when the document provided that removal of 
the Pigeon River dam would take place pursuant to Parts 31, 301, 
303, 305, and 315 of the NREPA. 

(Id. at 6.) 

The trial court next analyzed the meaning of the term dam removal under NREPA: 

Part 315 of the NREPA provides definitions for the terms “dam” 
and “removal.”  “Dam” is an artificial barrier, including dikes, 
embankments, and appurtenant works, that impounds, diverts, or is 
designed to impound or divert water or a combination of water and 
any other liquid or material in the water.  MCL 324.31502(6) [em-
phasis added].  “Removal” means the physical elimination of a 
dam or impoundment.  MCL 324.31505(1). 

*   *   * 

In summary, “removal” refers to the removal of the dam, and the 
term “dam” as it is used in MCL 324.31502(6) clearly includes all 
appurtenant structures and embankments.  The plain language of 
the Interim Order is that Defendant Golden Lotus must remove the 
appurtenant structures of the Pigeon River Dam, including the 
spillway and concrete wall, in order to comply with the terms of 
the Interim Order. 

(Id. at 7–8.) 

The trial court then determined that Golden Lotus has no preemptive right to maintain a 

bridge: 

The Interim Order requires that Defendant include within its con-
ceptual plan for removal a description of any proposed modifica-
tions to the existing bridge structure; and a conceptual plan and 
description for replacement of the bridge if it is determined that it 
must be removed and replaced as part of the dam removal 
process.”  Interim Order, ¶4. 

Defendant asserts that the Interim Order gives it the preemptive 
right to maintain the bridge traversing the dam, so that removal of 
the dam must be accomplished without damaging the necessary 
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support structures for maintenance of the bridge.  Defendant also 
argues that its permit application for removal conforms with this 
interpretation of the Interim Order by removing all components of 
the dam that are not essential to the maintenance of the bridge. 

The plain text of ¶14 of the Interim Order provides as follows, 
“Golden Lotus shall be entitled to maintain the current bridge; or, 
if in the opinion of a qualified, licensed engineer it must be re-
moved as part of the contemplated dam removal project, Golden 
Lotus shall be entitled to construct a comparable bridge across the 
Pigeon River at the same or nearest feasible location.”  [emphasis 
added]  This provision of the Interim Order does not grant Defen-
dant an unqualified right to maintain the bridge.  The text of the 
order explicitly addresses the possibility that the bridge may have 
to be removed to accomplish ‘dam removal.’  The text of this pas-
sage also does not unequivocally ensure that the bridge will remain 
in place, but it does ensure that the bridge will remain in place un-
less the “removal of the dam” would render it structurally unsound.  
In the event that the bridge cannot remain intact, Defendant would 
be guaranteed the right to rebuild the bridge. 

(Id. at 8–9.) 

Finally, the trial court concluded as follows: 

All parties have submitted well-written briefs in support of their 
respective positions.  The Court recognizes the importance of this 
matter to all parties and especially the cost differences to Defen-
dant.  Clearly, removal of the Pigeon River Dam will be more 
costly than removal of the impoundment.  However, it is equally 
clear that the terms of the Interim Order require nothing less than 
‘dam removal’ and dam removal means a complete removal of the 
Pigeon River Dam. . . .  Accordingly, it is ordered that Intervening 
Plaintiff’s Motion to Clarify the Interim Order is granted with 
respect to the meaning of ‘dam removal.’  Defendant must revise 
its conceptual plan for dam removal such that it conforms to the 
provisions of this Opinion and Order. 

(Id. at 11.) 

Following the Opinion and Order, Golden Lotus filed motions for reconsideration and 

relief from the trial court’s Opinion and Order.  In its motion for reconsideration, Golden Lotus 

raised several new arguments, including mutual mistake, failure to exhaust administrative reme-

dies, and lack of mutual assent.  In its original response to the Intervening Plaintiff’s motion, 
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Golden Lotus had only argued that the Interim Order did not require dam removal.  The trial 

court denied Golden Lotus’ motion for reconsideration without requesting a response from 

Intervening Plaintiffs.  (App D to Appl, 8/26/11 Order.)  The trial court denied Golden Lotus’ 

motion for relief shortly thereafter.  (Ex 13, 9/11/11 Order.) 

Golden Lotus filed this Application for Leave to Appeal on September 15, 2011. 

STANDARD OF REVIEW 

This Court reviews questions of law de novo.  E.g., L & L Wine & Liquor Corp v Liquor 

Control Comm’n, 274 Mich App 354, 356; 733 NW2d 107 (2007). 

This Court reviews de novo the trial court’s interpretation of the Interim Order.  See 

Kloian v Domino’s Pizza, LLC, 273 Mich App 449, 452; 733 NW2d 766 (2007). 

The trial court’s denial of Golden Lotus’ motion for reconsideration is reviewed for abuse 

of discretion.  Charbeneau v Wayne Co Gen Hosp, 158 Mich App 730, 733; 405 NW2d 151 

(1987). 

ARGUMENT 

I. This Court should deny leave to appeal because Golden Lotus 
appeals an interlocutory order and will not suffer substantial 
harm if leave is not granted. 

Leave to appeal interlocutory orders is rarely granted, except under extraordinary circum-

stances, and only upon a showing that “the appellant would suffer substantial harm by awaiting 

final judgment before taking an appeal.”  MCR 7.205(B)(1); see also Justice Markman, Civil 

Appeals §§ 4:133, 4:134 (2003) (interlocutory applications typically rejected).  This practice 

“facilitat[es] speedy trial court resolution[,] . . . avoid[s] piecemeal litigation and preserv[es] the 

distinctive roles of the appellate and trial courts.”  Markman, § 4:134. 
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A. Both the Interim Order and trial court’s July 22, 2011, Order clarifying 
the Interim Order’s requirements are interlocutory orders. 

Golden Lotus confusingly argues that the Interim Order and/or the trial court’s July 22, 

2011, Opinion and Order are final, entitling it to an appeal as of right.  The opposite is true (as 

evidenced by Golden Lotus’ decision to file an application for leave, rather than an appeal as of 

right). 

1. The Interim Order is expressly interlocutory. 

The Interim Order is an executory settlement agreement requiring multiple steps to be 

taken before a final Consent Judgment may enter.  The Order’s language could not be clearer: 

23.  This is not a final order resolving all claims in the litigation 
and the Court retains continuing jurisdiction pending completion 
of the conditions precedent to entry of a final Consent Judgment as 
set forth above. 

(App B to Appl, Interim Order ¶ 23 (emphasis added).)  Golden Lotus itself agreed to the 

inclusion of this non-final order disclaimer.  With good reason, the Interim Order contemplates a 

great deal of activity by the parties before a final Consent Judgment is entered. 

The Interim Order specifies numerous preliminary steps that the parties must accomplish 

before a final Consent Judgment is entered, including a Conceptual Plan for dam removal, 

NREPA permit applications, and DNRE (now MDNR/MDEQ) issuance of those permits.  The 

Order then states: 

Upon DNRE issuance of necessary permits for dam removal pur-
suant to this Interim Order, the parties shall enter into a Consent 
Judgment filed with the . . . Court embodying the terms of final 
settlement of this matter. 

(Id. ¶ 17 (emphasis added).) 
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In short, the Order itself, as well as its directions to the parties, mark the Order as a 

nonfinal, interlocutory order.  The parties still have a great deal of preliminary work to do before 

this matter is fully resolved and ready for appellate review. 

2. The trial court’s July 22, 2011, Opinion and Order is also 
interlocutory. 

As discussed above, the Interim Order requires the parties to develop a conceptual plan 

for dam removal, coordinate and consult regarding the required permit applications, and to assist 

Golden Lotus in identifying grants to finance the project.  During the conceptual planning, 

Intervening Plaintiffs objected to Golden Lotus’ dam removal plan as incomplete, because it 

contemplated performance of only the first phase of dam removal (one that all parties agree must 

be accomplished) involving impoundment drawdown and removal of selected dam infrastructure 

from the upper portion of the dam. 

Intervening Plaintiffs then filed a motion to clarify the Interim Order’s requirements.  The 

trial court granted that Motion in an interlocutory order that clarifies the steps required to com-

plete dam removal planning, permitting, and implementation.  The trial court’s Opinion and 

Order is interlocutory on its face.  It concludes: 

Accordingly, it is ordered that Intervening Plaintiffs’ Motion to 
Clarify the Interim Order is granted with respect to the meaning 
of ’dam removal.’  Defendant must revise its Conceptual Plan 
for dam removal such that it conforms to the provisions of this 
Opinion and Order. 

(App A to Appl, 7/22/11 Op & Order 11.) 

Thus, like the Interim Order, the July 22, 2011, Opinion and Order requires more plan-

ning, preparation and permitting work under the trial court’s supervision, in order to complete 

the steps leading up a final Consent Judgment.  There is nothing whatever “final” about this 
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Opinion and Order.  See MCR 7.202 (a final order “disposes of all the claims and adjudicates the 

rights and liabilities of all the parties”). 

B. Because the Interim Order and the July 22, 2011, Opinion and Order 
require additional planning and other preliminary tasks prior to the 
entry of a final Consent Judgment, appellate review is premature and 
unwarranted at this time. 

Golden Lotus’ Application asks the Court of Appeals to intervene in the trial court’s 

ongoing supervision of the Interim Order, before the many planning and permitting steps the 

Interim Order requires are complete (including impoundment drawdown, removal of “selected 

dam infrastructure,” and conceptual plan revision).  But because this unfinished business remains 

before a final Consent Judgment is entered, the matter is not yet fit for this Court’s review.  

Myriad considerations drive the rule that appellate courts should not review interlocutory orders.  

E.g., Markman, § 4:134.  As the United States Supreme Court has said: 

This rule, that a party must ordinarily raise all claims of error in a 
single appeal following final judgment on the merits, serves a 
number of important purposes.  It emphasizes the deference that 
appellate courts owe to the trial judge as the individual initially 
called upon to decide the many questions of law and fact that occur 
in the course of a trial.  Permitting piecemeal appeals would under-
mine the independence of the district judge, as well as the special 
role that individual plays in our judicial system.  In addition, the 
rule is in accordance with the sensible policy of “avoid[ing] the 
obstruction to just claims that would come from permitting the 
harassment and cost of a succession of separate appeals from the 
various rulings to which a litigation may give rise, from its 
initiation to entry of judgment.” 

Firestone Tire & Rubber Co v Risjord, 449 US 368, 374 (1981) (citations omitted); see also 

Hamilton-Brown Shoe Co v Wolf Bros & Co, 240 US 251, 258 (1916) (an interlocutory matter is 

not fit for appellate review “except in extraordinary cases”).  Accordingly, this Court should 

deny Golden Lotus leave to appeal at this intermediate stage.  This matter is more appropriately 

considered by this Court after a final judgment has been entered. 
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C. Golden Lotus will not suffer substantial harm if this Court denies 
leave to appeal.  

MCR 7.205(B)(1) requires a party seeking leave to appeal an interlocutory order to show 

that it would suffer “substantial harm by awaiting final judgment before taking an appeal.”  MCR 

7.205(B)(1).  Here, Golden Lotus has failed to meet this high burden.  Golden Lotus will not 

endure substantial harm if this Court waits to review this matter until a final judgment is entered.  

A final Consent Judgment will enter following the acceptance of the last NREPA permit needed 

for the dam removal project.  (App B to Appl, Interim Order ¶ 17.)  Several steps must be taken 

before this occurs, including (1) a revised Conceptual Plan; (2) NREPA permit applications; and 

(3) MDEQ issuance of those permits.  Before the final permit can be issued regarding removal of 

the remaining dam structures, Golden Lotus will likely need to proceed with the impoundment 

drawdown and removal of the selected dam structures.7 

Golden Lotus agrees that it is required to proceed with impoundment drawdown and 

removal of “selected dam infrastructure” under the Interim Order, as defined in its previously 

submitted permit application.  (See App F to Appl, Permit Appl 2)  All parties agree that these 

steps must be completed before removal of the remaining dam structures at the dam’s base (the 

last phase of dam removal).  (See Ex 3, Conceptual Plan 1–3 (discussing proposed work 

sequence).)  Golden Lotus has already undertaken the majority of the planning associated with 

the impoundment drawdown and removal of selected dam infrastructure.  It has submitted a 

permit application for this scope of work.  (App F to Appl, Permit Appl.)  Golden Lotus must 

complete that work regardless of the outcome on appeal.  Accordingly, Golden Lotus suffers no 

harm if this portion of the project continues prior to the entry of a final Consent Judgment. 

                                                
7 This is because a final permit for removing the remaining dam structures will be difficult to 
formulate until the impoundment is drawn down and those structures can be more closely 
examined.  (See Ex 3, Conceptual Plan 1–3.) 
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The required planning related to the removal of the remaining dam structures will simi-

larly not substantially harm Golden Lotus.  This planning was clearly within the contemplation 

of all parties.  Golden Lotus’ May 2010, Conceptual Plan expressly stated that it would assess 

removal of these structures after the drawdown.  (Ex 3, Conceptual Plan 2.)  In its fall 2010 

Interim Evaluation and follow-up engineering reports, Golden Lotus evaluated various dam 

removal options including several that would require removal of the bridge along with the dam.  

(Ex 6, Interim Evaluation; Ex 9, 12/3/10 Technical Mem.)  Golden Lotus obviously understood 

that it was required to perform such planning work under the Interim Order.  Moreover, Golden 

Lotus has stated that it is willing to proceed with removal of the remaining dam structures under 

a voluntary “Phase II” approach.  (Appl 23 n 7; App C to Appl, 5/52/11 Hr’g Tr 27, 43.)  

Therefore, the planning work associated with this aspect of dam removal will need to be done in 

any event.  Furthermore, Golden Lotus’ too-poor-to-pay argument does not demonstrate 

substantial harm related to the additional planning work because its insurer is paying for that 

planning work until a Consent Judgment is entered.  (App C to Appl, 5/25/11 Hr’g Tr 27.)  Thus, 

Golden Lotus will not be substantially harmed if its Conceptual Plan obligation, clearly spelled 

out as a required step in the Interim Order, moves forward. 

In sum, Golden Lotus will not suffer substantial harm if this Court denies leave to appeal.  

Any costs Golden Lotus incurs prior to the entry of a final Consent Judgment consist of either 

costs Golden Lotus agrees it must incur, or requisite planning costs that Golden Lotus clearly 

anticipated (which will be paid by its insurer). 

Golden Lotus attempts to divert this Court’s attention to post-final judgment expenses 

(removal of the remaining dam structures and discretionary rebuilding of Golden Lotus’ private 

bridge) and already incurred pre-Interim Order planning expenses.  (Appl 10–12.)  But these 
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costs are not part of the inquiry here.  They are not “harms” that Golden Lotus will incur because 

the appellate process is delayed until a final Consent Judgment issues.8  Moreover, Golden Lotus 

exaggerates the cost and immediacy of the future Consent Judgment. 

First, the costs associated with rebuilding or improving Golden Lotus’ private bridge 

need not be incurred to comply with any Consent Judgment.  Golden Lotus is not required to 

maintain, improve, or rebuild its current private bridge, though it has the right to do so.  

Furthermore, no definitive engineering studies have been prepared regarding the bridge––Golden 

Lotus provided only rough estimates and then asserted that it intended to end its financial and 

engineering support commitment after removing only part of the dam.  Golden Lotus has not yet 

submitted engineering plans that properly address (1) what steps can be taken to remove the dam 

either with or without removal of the bridge; (2) what measures can be taken to modify and to 

reinforce the bridge in connection with the required dam removal; (3) what options exist 

regarding the use of Golden Lotus’ downstream bridge already in place; (4) whether the existing 

eastern road could be improved for year-round access to Golden Lotus’ east-bank facilities.9  

Accordingly, the true cost of these items are unknown.  These issues can and should be 

addressed in the further conceptual planning that the Trial Court has ordered.  See Dunlap v City 

of Southfield, 54 Mich App 398, 403; 221 NW2d 237 (1974) (“It is not the Court’s business to 
                                                
8 Golden Lotus asserts that its prior planning efforts related to removing “selected dam infra-
structure” are without value if this Court denies leave to appeal.  (Appl 11.)  But this makes no 
sense given that the selected dam infrastructure and the related drawdown must occur in any 
event.  This prior planning remains necessary regardless of whether this Court grants the Appli-
cation.  And the prior permit granted by the MDEQ has already expired, so Golden Lotus must 
apply for a new permit in any event. 
9 In its Application, Golden Lotus asserts that removing the dam will deprive it of its “only 
viable” access road to its main buildings.  (Appl 11.)  In fact, Golden Lotus has two other means 
of accessing its east-bank property.  There is a second bridge downstream and an eastern access 
road.  (See, e.g., Appl 3.)  These two routes may need to be improved to accommodate increased 
use.  (No studies have been done to assess what sort of improvements would be needed.)  But 
they provide Golden Lotus alternate access. 
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enjoin a city from considering the merits of a proposed site plan . . . .”) (denying injunction 

against high-rise building where plans were not finalized).  Additionally, because the Interim 

Order expressly contemplates that Golden Lotus may wish to rebuild its private bridge after dam 

removal and expressly gives it permission to do so, Golden Lotus can hardly contend that this 

cost comes as a shocking surprise.  And any such investment will only benefit and enhance the 

value of Golden Lotus’ private property; it will provide no benefit to the public.  While the 

Interim Order allows Golden Lotus to rebuild its bridge, it does not require Golden Lotus to do 

so; accordingly, the costs associated with maintaining or rebuilding the bridge are not costs 

related to compliance with the Interim Order.  Golden Lotus incurs any such costs by choice. 

Second, the alleged “harm” to Golden Lotus––the purported cost to rebuild its bridge 

upon dam removal––will not happen anytime soon or before a final Consent Judgment is en-

tered.  Golden Lotus’ obligation to physically remove the remaining dam structures (and perhaps 

to rebuild its bridge) will not accrue until after a Consent Judgment is entered as contemplated in 

the Interim Order.  The Consent Judgment is to enter upon issuance of a further permit following 

the required planning work—before the final phase of work would need to be implemented in the 

field.  And before the final permit, Golden Lotus must draft a proper Conceptual Plan, and re-

apply for a permit to draw down the impoundment and remove the “selected dam infrastructure.”  

The impoundment drawdown and removal of selected dam infrastructure alone will take at least 

six months from when the permit for this phase of the work is issued.  (See App F to Appl, 

Attach C, Project Narrative 7.)  Thus, any removal of the remaining dam structures is months (if 

not, more than one year) away. 

Third, the Interim Order contemplates that Golden Lotus would apply for grants and 

other funding sources to help pay for the required activities and construction work.  (App B to 
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Appl, Interim Order ¶ 16.)  Rather than attempting to shirk its obligations and pursue interlocu-

tory appeal, Golden Lotus should devote its efforts toward properly planning the dam removal 

and raising funds to support financing of the project.10  Intervening Plaintiffs have already 

assisted Golden Lotus in identifying such funding and stand ready to continue providing such 

assistance. 

Fourth, Golden Lotus is not as poor as it asserts.  (Appl 11.)  It complains that it has little 

revenue and is financially unable to perform the Interim Order’s requirements.  (Id.)  But, in fact, 

Golden Lotus is land rich.  Among other things, Golden Lotus owns over 800 acres of valuable 

land (and its attendant improvements) on the Pigeon River.  According to Schedule D of Golden 

Lotus’ Form 990, the land is assessed at $830,715.  (Ex 14, Golden Lotus’ Form 990.)  This 

riverfront property is undoubtedly worth a great deal more than $1,000 per acre on the open 

market.  This land can provide collateral to finance dam removal (and much more). 

In sum, Golden Lotus asks this Court to disrupt the trial court’s supervision of its Interim 

Order and to address interlocutory issues that remain in flux in the ongoing proceedings under 

the jurisdiction of the trial court.  This Court should decline this invitation and deny Golden 

Lotus’ Application for Leave to Appeal.  See Flanagan v United States, 465 US 259, 263–264 

(1984) (“The final judgment rule serves several important interests.  It helps preserve the respect 

due trial judges by minimizing appellate-court interference with the numerous decisions they 

                                                
10 Golden Lotus makes the unsubstantiated assertion that “[o]utside funding is not available if 
‘Phase II’ is mandated by court order.”  (Appl 23 n 7.)  There is not support for this assertion in 
the record, and the contention is a non sequitur.  The Interim Order is a voluntary settlement of 
a lawsuit embodied in a court order; it is not a compulsory judgment entered by the Court after 
trial mandating remedial work.  Golden Lotus references a willingness to participate in a “volun-
tary” Phase II project to complete dam removal (while absolving itself of any financial respon-
sibility for the cost of dam removal and, most importantly, rebuilding the private bridge on its 
property).  But there is already a “voluntary” agreement to accomplish dam removal as set forth 
in the Interim Order. 
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must make in the pre-judgment stages of litigation.  It reduces the ability of litigants to harass 

opponents and to clog the courts through a succession of costly and time-consuming appeals.  It 

is crucial to the efficient administration of justice.”) 

II. The Interim Order requires Golden Lotus to remove its dam. 

This Court should also deny Golden Lotus’ Application because Golden Lotus will not 

succeed on the merits.  The trial court correctly held that Golden Lotus must remove the dam 

under the Interim Order. 

A. The plain meaning of “dam removal” is the elimination of the dam, 
not merely “selected dam infrastructure.” 

Golden Lotus, Intervening Plaintiffs, and the trial court all agree that the Interim Order is 

unambiguous.  (Appl 16; App A to Appl, 7/22/11 Op & Order 5.)  General principles of contract 

construction apply to stipulated orders, like the Interim Order.  See Holmes v Holmes, 281 Mich 

App 575, 595; 760 NW2d 300 (2008).  Where contractual language is unambiguous, courts must 

interpret and enforce the contract as written.  In re Smith Trust, 480 Mich 19, 24; 745 NW2d 754 

(2008).  Whether a contract is ambiguous is a question of law for the court.  Port Huron Educ 

Ass’n, MEA/NEA v Port Huron Area Sch Dist, 452 Mich 309; 550 NW2d 228 (1996).  The 

contract should “be given its ordinary and plain meaning.”  Holmes, 281 Mich App at 594.  The 

actual mental processes of the parties are wholly irrelevant.  Burkhardt v Bailey, 260 Mich App 

636; 680 NW2d 453 (2004).  Rather, the law presumes that parties understand the import of a 

written contract and intend to be governed by its terms.  Id. 

Paragraph 3 of the Interim Order states: 

Golden Lotus shall remove the private dam it owns and maintains 
on its property creating the impoundment on the Pigeon River. . . .  
The dam removal project will require DNRE permits pursuant to 
. . . NREPA. 
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(App B to Appl, Interim Order ¶ 3 (emphasis added).)  Dam is defined as “a barrier preventing 

the flow of water or of loose solid materials (as soil or snow); especially : a barrier built across a 

watercourse for impounding water.”  Webster’s Ninth New Collegiate Dictionary 323.  Remove 

means “to get rid of : eliminate.”  Id. at 997.  The plain meaning of “dam removal” requires the 

elimination of the dam.  Thus, this is what the Interim Order requires, Holmes, 281 Mich App at 

594, not merely the removal of “selected dam infrastructure” as Golden Lotus asserts (App F to 

Appl, Permit Appl 2). 

This common-sense interpretation is supported by the definition of these terms in the 

NREPA, MCL 324.101 et seq.  As the trial court recognized and contrary to Golden Lotus’ 

position, NREPA’s definitions are properly incorporated into the Interim Order.  (App A to 

Appl, 7/22/11 Op & Order 5.)  First, the State and Intervening Plaintiffs filed this action against 

Golden Lotus seeking dam removal under NREPA.  (Ex 2, State’s Compl 2, 9.)  Under Michigan 

law, dam removal must take place under NREPA, which is the governing standard.  Second, the 

parties incorporated NREPA into the Interim Order and NREPA is referenced as the statutory 

basis for the dam removal project.  For example, paragraph six of the Interim Order provides that 

Golden Lotus will complete permit applications and remove the dam under various parts of 

NREPA.  (App B to Appl, Interim Order ¶ 6; see also id. ¶¶ 3, 5.) 

NREPA defines “dam” as “an artificial barrier, including dikes, embankments, and 

appurtenant works, that impounds, diverts, or is designed to impound or divert water or a 

combination of water and any other liquid or material in the water,”  MCL 324.31502(6) 

(emphasis added), and “removal” as “the physical elimination of a dam or impoundment,” 

MCL 324.31505(1).  “Impoundment” is separately defined as “the water held back by a dam.”  

MCL 324.31504(1).  Thus, removing a dam means eliminating the artificial barrier, including all 



 

26 

appurtenant works, the spillway, and other low-level outlets.  Accordingly, the Interim Order 

requires Golden Lotus to remove the entire dam including the infrastructure comprising its base.  

(App A to Appl, 7/22/11 Op & Order 6–7.)11 

In short, the plain meaning of “dam removal” and the Michigan statutory definition of 

dam removal provide that dam removal means the physical elimination of all dam structures.  

Thus, the trial court properly held that the Interim Order requires Golden Lotus to remove the 

dam, not only removal of “selected dam infrastructure” leaving the entire base of the dam in 

place.12 

B. The Interim Order’s references to Golden Lotus’ bridge do not 
demonstrate that the parties’ contemplated anything other than 
removal of the dam. 

Despite the plain meaning of “dam removal,” Golden Lotus asserts that it need only 

remove “selected dam infrastructure,” leaving in place the sizeable structures comprising the 

base of the dam.  (See App F to Appl, Permit Appl, Attach B Photos.)  The unremoved dam 

infrastructure would be substantial, including a concrete wall rising approximately 2-3 feet above 

the natural river bottom, a concrete spillway extending downstream 40 feet (over which the 
                                                
11 Golden Lotus now attempts to escape NREPA’s definitions of these terms.  (Appl 14–17.)  
This is odd considering that it was Golden Lotus who directed the trial court to look to NREPA 
for guidance.  (E.g., App B to Appl, 5/25/11 Hr’g Tr 87.)  Golden Lotus also attempts to use 
NREPA’s definitions of “spillway” and “appurtenant works” to remove those items from the def-
inition of dam, seemingly because the word “dam” appears in those definitions.  (Appl 15–16.)  
But this does not change the fact that both “spillway” and “appurtenant works” are explicitly 
included in the definition of “dam.”  MCL 342.31502(6) (“‘Dam’ means an artificial barrier, 
including dikes, embankments, and appurtenant works.”  (emphasis added)); MCL 324.31502(4) 
(“‘Appurtenant works’ means the structure or machinery incident to or annexed to a dam that is 
built to operate and maintain a dam, including spillways . . . .”). 
12 Golden Lotus asserts that the Interim Order does not contemplate the removal of the base of 
the dam’s infrastructure because it does not specifically state that these items will be removed.  
(Appl 19–20.)  But specific infrastructure components were not explicitly mentioned in the In-
terim Order because “dam removal” of itself encompasses removal of these structures.  If “dam 
modification” had been discussed, than it would have been critical to define which pieces of the 
infrastructure were to be removed.  (Ex 15, Burroughs Reply Aff ¶ 6.)  But it was not. 
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water will flow at much higher than normal velocities), and other bottom structures at the base of 

the existing powerhouse.  These structures will cause a smaller impoundment to remain behind 

the upstream wall of the dam.13  (See App F to Appl, Permit Appl, Attachs A8 & B2; Ex 10, 

Profile Drawing.) 

Golden Lotus’ rationale for this interpretation of the Interim Order is that it has a pre-

emptive right to maintain its bridge, which sits above the dam.  The trial court properly rejected 

that contention, because the Interim Order gives Golden Lotus no such preemptive right, as each 

paragraph cited by Golden Lotus shows on its face. 

Paragraph 3 of the Order states, in pertinent part: 

The DNRE agrees that upon removal of the dam structure, Golden 
Lotus will be allowed the continued use of the existing bridge or, 
if in the opinion of a Golden Lotus engineer, due to structural 
concerns with the existing bridge structure, a replacement bridge 
crossing.  Golden Lotus shall apply for and be issued DNRE per-
mits that authorize the construction and placement of a new bridge 
structure at or near the existing bridge location . . . . 

(App B to Appl, Interim Order ¶ 3 (emphasis added).)  The Order notes that “Golden Lotus will 

be allowed the continued use of the existing bridge” only after “removal of the dam structure.”  

(Id.)  The Order does not say, as Golden Lotus suggests, that Golden Lotus shall remove the dam 

only to the extent that dam removal does not affect its ability to keep the bridge in place “as is.”  
                                                
13 These are not insignificant obstructions.  In his 1987 Opinion, Judge Porter found: 

The continued presence and operation of the dam seriously impairs the natural re-
sources of the Pigeon River in several respects.  The dam is a barrier to the migra-
tion of fish.  Trout in a downstream area of the river cannot move upstream. . . .  
The natural resources that are exposed to the risk of impairment and destruction, 
so long as the dam remains in place, are extremely valuable. . . . 

The continued presence of the dam infrastructure interferes with the public’s rec-
reational use of the Pigeon River by making it: (a) impossible for anglers to wade 
in or through the impoundment, . . . and (d) interrupting the recreational 
navigation of the Pigeon River by canoe . . .” 

(Ex 1, 1987 Op 24, 28, 29.) 
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The trial court properly concluded that Golden Lotus had misconstrued the Interim Order to state 

that the ultimate objective of the settlement is maintenance of its existing bridge, in “as is” 

condition, to which its dam removal obligations were subservient. 

Paragraph 4(a) confirms this plain meaning, providing that Golden Lotus must plan for 

modifying or replacing the bridge if required in connection with the dam removal: 

The Conceptual Plan shall, to the extent possible, provide a con-
ceptual plan and description of any proposed modifications to the 
existing bridge structure; and a conceptual plan and description for 
replacement bridge if it is determined that it must be removed and 
replaced as part of the dam removal project. 

(App B to Appl, Interim Order ¶ 4 (emphasis added).) 

Paragraph 14 similarly contemplates removal or modification of the bridge: 

Golden Lotus shall be entitled to maintain the current bridge; or, if 
in the opinion of a qualified licensed engineer it must be removed 
as part of the contemplated dam removal project, Golden Lotus 
shall be entitled to construct a comparable bridge across the Pigeon 
River at the same or the nearest feasible location . . . 

(App B to Appl, Interim Order ¶ 14 (emphasis added).) 

Nothing in the language of these paragraphs places the continuation of the existing 

bridge, “as is,” above dam removal.  To the contrary, in every instance, dam removal is primary.  

The paragraphs merely allow Golden Lotus the ability to build a new bridge or to modify the 

existing bridge, if dam removal renders either step necessary.14  The plain meaning of the Interim 

                                                
14 Golden Lotus asserts without citation that, “All the parties knew during the negotiations and 
settlement, that it would be a physical impossibility for the existing bridge to remain if the abut-
ments or spillway were removed.”  (Appl 17.)  But Golden Lotus, as evidenced by its lack of 
record citation, has no support for this statement.  Intervening Plaintiffs had no such belief.  And 
the plain language of the Interim Order makes clear that the parties were not certain at the time 
the Order was drafted and agreed upon how dam removal would affect the bridge.  (See App B 
to Appl, Interim Order ¶¶ 3, 4, 14.) 
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Order is what it says: Golden Lotus must remove its dam, not just so much of its dam that the 

bridge is not affected. 

Golden Lotus attempts to divert the Court from this plain language by complaining that it 

cannot possibly afford this project and that it did not gain anything by the settlement.  But these 

assertions are both disingenuous and legally irrelevant.  As noted above, Golden Lotus can afford 

this project; it owns 800 acres of extremely valuable land on the Pigeon River.  (Ex 14, Golden 

Lotus’ Form 990, Schedule D.)  And, although it has reserved its right to contest coverage, 

Golden Lotus’ insurer has paid Golden Lotus’ costs to date (and continues to pay).  (See App A 

to Appl, 5/25/11 Hr’g Tr 27.) 

As Golden Lotus publically acknowledges on its website, it has gained many benefits 

from agreeing to the Interim Order.  (Ex 16, Golden Lotus, Inc., Why we are removing the 

Lansing Club Dam and Answers to Other Questions, http://www.goldenlotus .org/ 

Website_Article_ Revision_--_April_22__ 2010_Rev1.pdf. (last visited 11/2/11) [hereinafter 

“Why we are removing the Lansing Club Dam”].)  First, Golden Lotus faced multimillion-dollar 

liability if the State’s claims succeeded.  (Id. at 1.)  That liability was limited by the Interim 

Order to $150,000 in damages payable over 10 years.  (Id. at 3.)  Second, the Interim Order 

ended a costly and complex lawsuit (in which more than 120 depositions had already been 

scheduled).  (Id. at 1.)  Third, Golden Lotus gained the ability to repair or replace its private 

bridge over a natural river after the dam was removed.  (Id. at 2.)  Fourth, Golden Lotus avoids 

liability for future damage caused by the dam, which Golden Lotus described as the “[g]reatest 

benefit” of the Interim Order.  (Id. at 1, 4.)  In this respect, Golden Lotus recognizes what is 

apparent to all—that the dam has outlived its usefulness, and the impoundment behind the dam 

has deteriorated: 

http://www.goldenlotus
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[T]he dam has been holding back sediments for over 100 years and 
the pond is now only inches deep in most places.  It is so choked 
with sediments that the ability to generate hydro-electric power is 
severely limited and will be non-existent in a matter of a few years 
(even if the antiquated turbine and generating plant last that long).  
With sediments continuing to be held back by the dam, the pond’s 
surface will soon disappear and become a mosquito-infested bog 
(this is already happening in the pond’s upper reaches). 

 
(Id. (emphasis added); see also id. at 5 (noting that dredging the pond would cost approximately 

$1.5 million).) 

Moreover, Golden Lotus’ present complaints are insufficient to relieve it from its obliga-

tions under the Interim Order.  The Michigan courts have long refused to ignore contracts based 

on the type of post hoc complaints Golden Lotus presents.  Mich Pipe Co v Mich Fire & Marine 

Ins Co, 92 Mich 482, 493; 52 NW 1070 (1892) (“[C]ourts cannot make contracts for parties, and 

in interpreting them cannot be influenced by the hardships of a particular case.”); Spectrum 

Illumination Co Inc v Pinter, No 288713, 2010 WL 935702 (Mich Ct App, 2010) (refusing to 

expand the definition of prohibited technology beyond the contract’s plain language because 

plaintiff did not use that technology and so could have had no reason to bargain for defendant’s 

agreement not to use the same). 

C. The parties’ actions immediately following the Interim Order support 
the trial court’s interpretation. 

In May 2010, Golden Lotus submitted its draft Conceptual Plan.  That document 

addressed the spillway structures: 

Ultimately, the last stoplog will be removed.  At this stage, the lake 
will be empty and the river will be flowing through the spillway 
and through the low level outlet in the powerhouse.  At this stage, 
all of the gates and control equipment at the upstream end of the 
primary spillway can be removed.  The need or desire to remove 
the primary spillway invert and low level outlet at the powerhouse 
location can be fully assessed by viewing the stream at this 
location.  No further action at the emergency spillway will be 
necessary. 



 

31 

(Id. at 2 (emphasis added).)15 

While this document represented Golden Lotus first attempt at the Conceptual Plan, and 

was never complete (as defined in Interim Order paragraph 4) or approved by the Intervening 

Plaintiffs, it nevertheless clearly contemplates an assessment of removal of the infrastructure at 

the dam’s base in connection with drawdown of the impoundment.  In sharp contrast, Golden 

Lotus’ current dam removal plan and permit application ignore this infrastructure.  Various 

portions of the project narrative included in the permit application track the language of the 

original Conceptual Plan.  However, the paragraph of the Conceptual Plan quoted above has 

been modified in the permit narrative to delete the sentence regarding assessment of removal of 

the remaining infrastructure.  (App F to Appl, Permit Appl, Attach C, Project Narrative 5.)  No 

study, plan, engineering analyses, or assessment of the method or cost of removing the remaining 

infrastructure is provided or contemplated. 

Similarly, during the planning process, the State unequivocally stated that it expected the 

removal of the dam to address the following goals: 

Goals for Song of the Morning Dam Removal 

The Pigeon River downstream of Song of the Morning Dam is 
characterized by warmer than average temperatures, a high degree 
of flow fluctuation, and injurious releases of sediments.  This dam 
also effectively blocks passage of all aquatic organisms.  Removal 
of the dam would improve the habitat quality and aquatic commu-
nity, especially the salmonid populations, in the Pigeon River. 

(Ex 5, 10/20/10 Email from Mistak, Dep’t Nat Res.)  These goals contemplate the removal of the 

dam, not just “selected dam infrastructure.”  They include aquatic organism passage, and 

                                                
15 The “emergency spillway” referenced in the last line is a different structure than the “spillway 
invert” structure located at the bottom of the dam, and is not at issue. 
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generally a return of the River to its natural state.  The goals are incompatible with Golden 

Lotus’ asserted interpretation of the Interim Order.16 

In sum, all the parties’ actions before the legal dispute arose in December 2010 support 

the Order’s plain-language requirement that Golden Lotus remove the dam.17  Golden Lotus now 

sees an opportunity to escape its full obligations under the Interim Order.  The State, no doubt 

afraid of no progress being made at all, initially acceded to Golden Lotus’ demands.  But this 

Court should reject Golden Lotus’ gambit, as the trial court did. 

                                                
16 Golden Lotus’ Application attempts to reiterate arguments raised in the trial court for the first 
time after the trial court issued its Opinion and Order, citing two items (a note used in confiden-
tial settlement discussions held after Intervening Plaintiffs had already served their motion to 
clarify and enforce the Interim Order, and a status report prepared by a PRCA representative 
following a planning meeting, which simply reported on Golden Lotus’ proposed plan presented 
at the meeting).  Golden Lotus preposterously argued in motion for relief from the Interim Order 
that these two documents demonstrated that Intervening Plaintiffs were misrepresenting their 
position regarding the meaning of “dam removal.”  The trial court flatly rejected Golden Lotus’ 
argument, stating that there is no there is “simply no evidence of any fraud or misrepresentation 
whatsoever” related to Intervening Plaintiffs’ position.  (Ex 17, 8/25/11 Hr’g Tr 14.)  The trial 
court found Golden Lotus’ position “ill conceived on both procedural and substantive grounds, 
. . . not well grounded at all,” and lacking even “a scintilla of [supporting] evidence.”  (Id. 14–
15.)  For Intervening Plaintiffs’ complete response to these groundless allegations, see Ex 18, 
Intervening Plaintiffs’ Response to Defendant’s Motion for Relief. 
17 At that time, the State, worried that an objection to Golden Lotus’ limited dam removal plan 
might derail the project, expressed a preference for a “voluntary” phase II approach involving 
removal of the base of the dam.  A careful review of the affidavits later filed by State representa-
tives involved in framing the Interim Order reveals that they did not dispute the unambiguous 
provisions of the Interim Order.  (E.g., Ex 19, Borgeson Aff ¶ 11 (“It is my understanding and 
recollection, based on mediation and subsequent meetings with the Defendant, that the State 
agreed in the Interim Order that upon dam removal, GLI would be allowed to maintain the exist-
ing bridge located at SOM Ranch if deemed to be structurally sound.”); see also Ex 20, State Pl’s 
Resp to Inv Pl’s Supp Mot to Clarify 8.) 
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III. Golden Lotus waived any argument regarding mutual mistake, 
lack of meeting of the minds, and exhaustion of administrative 
remedies because Golden Lotus failed to raise these arguments 
until its motion for reconsideration. 

This Court should decline to consider arguments not properly raised before the trial court.  

See Pierron v Pierron, 282 Mich App 222, 264; 765 NW2d 345 (2009); Brown v Detroit Fed 

Employees Credit Union, No 230218, 2002 WL 866722, *4 (Mich Ct App, 2002).  An argument 

that could have been raised earlier but that was made for the first time in a motion for recon-

sideration is not properly before the trial court.  Pierron, 282 Mich App 264; Brown, 2002 

WL 866722, at *4. 

Here, Golden Lotus did not raise in opposition to Intervening Plaintiffs’ motion its 

present arguments relating to mutual mistake, meeting of the minds, and exhaustion of admin-

istrative remedies until its motion for reconsideration of the trial court’s July 22, 2011 Order.  

(Ex 21, Mem in Supp of Def’s Mot for Recons 3–8.)  All of these arguments could have been 

timely raised in response to Intervening Plaintiffs’ Motion to Clarify and Enforce the Interim 

Order.  The trial court denied Golden Lotus’ motion for reconsideration, without inviting any 

response from Intervening Plaintiffs on the new issues.  Thus, this Court is without the benefit 

of a developed record from the trial court.  Golden Lotus has waived appellate review of these 

arguments, and so this Court should not consider them now.  Brown, 2002 WL 866722, at *4 

(holding that arguments made for the first time in a motion for reconsideration were not properly 

raised before the trial court and that the plaintiff therefore “waived appellate review of these 

issues”); see Pierron, 282 Mich App at 264 (holding that a circuit court cannot err by declining 

to consider arguments raised for the first time before the district court in a motion for reconsid-

eration).  Nonetheless, each argument is without merit and does not affect the trial court’s 

holding. 
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IV. The doctrine of mutual mistake does not void the Interim Order. 

Both parties agree that the doctrine of mutual mistake requires that the parties are 

mistaken as to material provision of their agreement.  (Appl 33 (citing Lenawee County Bd of 

Health v Messerly, 417 Mich 17, 21, 22, [2]6; 331 NW2d 203 (1982).)  But here, Golden Lotus 

has done nothing more than state that the parties have a disagreement about the meaning of the 

term “dam removal” in the Interim Order (Id. at 33–34.)  All parties were not mistaken about the 

meaning of “dam removal.”  Intervening Plaintiffs correctly believed that “dam removal” meant 

that Golden Lotus must remove the dam, as the trial court held.  Golden Lotus asserts only that it 

(and the State) mistakenly believed that “dam removal” meant that Golden Lotus need only 

remove “selected dam infrastructure,” rather than the dam.  (See App F to Appl, Permit App 2 

(stating Golden Lotus will remove “selected dam infrastructure”).)  This type of unilateral 

mistake is insufficient. 

Consider Hilley v Hilley, 140 Mich App 581, 585–587; 364 NW2d 750 (1985).  There, 

the plaintiff claimed that she misunderstood the alimony provision of the parties’ divorce settle-

ment.  Id.  The defendant did not claim to have misunderstood this provision.  See id.  This Court 

stated, “The fact that plaintiff apparently initially misunderstood the alimony provision of the 

agreement is no basis for setting aside the agreement.  Plaintiff is at most arguing the existence 

of a unilateral mistake, and this Court does not consider a unilateral mistake sufficient to modify 

a previously negotiated agreement.”  Id. at 585–586; see also Meyer v Rosenbaum, 71 Mich App 

388, 390–394; 248 NW2d 558 (1977) (defendant’s unilateral mistake regarding amount he 

was to receive under stipulated judgment was insufficient to vitiate the agreement); Smart v 

Nationwide Mut Ins Co, No 266797, 2007 WL 1452029, at *3 (Mich Ct App, 2007) (plaintiffs’ 

unilateral mistake that settlement agreement only settled their uninsured motorist claims, rather 
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than both their uninsured motorist claims and their underinsured motorist claims, provided no 

basis for rescinding settlement agreement); Casey v Auto Owners Ins Co, 273 Mich App 388, 

398–399; 729 NW2d 277 (2007) (no mutual mistake where plaintiff-insured failed to understand 

the coverage limits of his policy). 

Golden Lotus’ argument is precisely the same as the plaintiff in Hilley:  Golden Lotus 

asserts that it misunderstood the meaning of “dam removal” in the Interim Order to which 

Golden Lotus agreed.  Golden Lotus now seeks to use its mistake to vitiate its consent to the 

Interim Order.  But the law simply does not permit a party to shirk its agreements so easily.  

Otherwise, every time a party received an adverse court ruling regarding a contract’s interpreta-

tion that parties’ mistaken interpretation would void the contract.  This cannot be the law.  See 

Goldman v Century Ins Co, 354 Mich 528, 532–533; 93 NW2d 240 (1958) (“We do not hesitate, 

it is true, to reform contracts . . . where there has been a mutual mistake of fact.  But we are 

keenly aware that, after a loss suffered, regret and remorse may readily convert what may have 

been at best an unexpressed contemplation into an express (and ignored) command.  Thus it is 

that the proofs of mistake must be of substantial and material fact, shared by and common to 

both parties, and, above all, established beyond cavil by clear and satisfactory evidence.”  

(citations omitted)).  Accordingly, the mutual-mistake doctrine does not vitiate the Interim 

Order. 

V. There was a “meeting of the minds” regarding the terms of the 
Interim Order. 

Golden Lotus’ argument that there was no meeting of the minds similarly fails.  The oft-

quoted statement that all contracts “require[] ‘a meeting of the minds’ is only a figurative way of 

saying there must be mutual assent.”  Goldman, 354 Mich at 535.  The parties’ mutual assent to a 

contract is measured by “an objective standard, looking to the express words of the parties and 
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their visible acts.”  Groulx v Carlson, 176 Mich App 484; 440 NW2d 644 (1989).  A party’s 

“subjective hesitation or secret reservation” does not vitiate mutual assent.  Siegel v Spinney, 141 

Mich App 346, 350; 367 NW2d 860 (1985). 

For example, in Heritage Broadcasting Co v Wilson Communications, Inc, 170 Mich 

App 812; 428 NW2d 784 (1988), this Court held that there was a “meeting of the minds” regard-

ing the parties’ contract despite the fact that the defendant believed the contract had a different 

meaning than the plaintiff did.  Id. at 818–820.  There, the parties signed a letter of intent, detail-

ing the terms under which the plaintiff would purchase two television stations from the defen-

dant.  Id. at 814–816.  The parties disagreed regarding the import of a forty-five-day exclusive-

dealing period in the letter.  Id. at 817–818.  The defendant argued that this disagreement showed 

that there was no meeting of the minds on all the material facts of the contract.  Id.  This Court 

rejected the defendant’s position, stating:  “The evidence which defendant proffers shows only 

that defendant may have subjectively entertained a different interpretation of the letter’s effect 

upon expiration of the forty-five-day period.  Under Michigan law, this is insufficient to show 

that a meeting of the minds did not occur.”  Id. at 819; see also Siegel, 141 Mich App at 350 

(there was a meeting of the minds despite the parties’ later disagreement regarding the meaning 

of “a second-story view”). 

Golden Lotus follows exactly the same line of reasoning that this Court rejected in 

Heritage:  The parties now disagree regarding the definition of “dam removal” under the Interim 

Order; therefore, there was no meeting of the minds.  (Appl 35.)  But this is not law.  Golden 

Lotus freely stipulated to the Interim Order, which requires “dam removal.”  (App B to Appl, 

Interim Order ¶ 3.)  As the trial court held, the plain meaning of the term “dam removal” is that 

the dam will be removed.  (App A to Appl, 7/22/11 Op & Order 11.)  The subjective belief of 
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certain Golden Lotus representatives who participated in confidential mediation that removing 

only “selected dam infrastructure” constitutes dam removal does not negate the parties’ mutual 

assent.18  See Siegel, 141 Mich App at 350 (“It is important that parties be able to settle cases 

fairly and finally on the record, and such settlements should not be upset because of any subjec-

tive hesitation or secret reservation on the part of either party.”).  Golden Lotus’ ex post facto 

regret at having agreed to the Interim Order does not save Golden Lotus from complying with its 

terms.  See Groulx, 176 Mich App at 492 (“A change of heart is normally insufficient to justify 

the setting aside of a settlement agreement.”)  (holding there was a meeting of the minds where 

defendants agreed to settlement terms in open court).  The Interim Order is a binding agreement 

between the parties.  The parties’ current disagreement regarding its interpretation does not 

demonstrate a lack of mutual assent. 

VI. The doctrine of exhaustion of administrative remedies does not 
apply to this dispute. 

Golden Lotus’ attempt to rely on the exhaustion-of-administrative-remedies doctrine is 

misplaced.  The exhaustion-of-administrative-remedies doctrine only applies where the Legisla-

ture has invested decision-making exclusively with an administrative agency.  L & L Wine, 274 

Mich App at 356.  The doctrine is intended to advance several policies, including: 

(1) an untimely resort to the courts may result in delay and disrup-
tion of an otherwise cohesive administrative system; (2) judicial 
review is best made on a full factual record developed before the 
agency; (3) resolution of the issues may require the accumulated 
technical competence of the agency or may have been entrusted by 

                                                
18 If, in fact, Golden Lotus had believed that the Interim Order provided that the base of the dam 
would always remain in place, then why did its initial draft Conceptual Plan state that removal of 
the base of the dam would be assessed after drawdown of the impoundment, and why did Golden 
Lotus repeatedly evaluate, at the State’s request, options that included removal of the dam?  The 
reason for the rule that unambiguous contracts must be interpreted as written is to avoid circum-
stances where courts are drawn into the thicket of subjective belief and change of heart when it 
serves a party’s pecuniary or other interest to escape from the plain meaning of the words used. 
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the Legislature to the agency’s discretion; and (4) a successful 
agency settlement of the dispute may render a judicial resolution 
unnecessary. 

Provincial House, Inc v Dep’t of Soc Servs, 167 Mich App 1, 10–11; 422 NW2d 241 (1988). 

Here, Intervening Plaintiffs did not challenge an administrative action.  No draft permit 

had even been issued on the dam removal project until well after the motion was filed.  And all 

parties agree that the dam removal steps covered by the draft administrative permit (impound-

ment drawdown and removal of selected dam infrastructure) are necessary steps that must be 

accomplished in any event.  Rather, Intervening Plaintiff’s motion merely sought clarification 

and compliance with a court order, over which the trial court expressly retains continuing 

jurisdiction.  (App B to Appl, Interim Order ¶ 23).  Under these circumstances, the exhaustion-

of-administrative-remedies doctrine and the policies it seeks to protect are not implicated.  See 

Provincial House, 167 Mich App at 10–11.  Thus, the doctrine does not deprive the trial court of 

jurisdiction over its own order in this case. 

Indeed, Golden Lotus fails to cite a single case applying exhaustion-of-administrative-

remedies doctrine under such circumstances.  (Appl 30–34.)  Instead, each case Golden Lotus 

cites (which applies the doctrine) involves a direct challenge to an administrative decision.  (Id.)  

For example, Aquatic Management Services, Inc v Department of Environmental Resources, No. 

292365, 2010 WL 5174490 (Mich Ct App, 2010), involves the plaintiffs’ challenge to the 

MDEQ’s refusal to issue an aquatic-nuisance-control permit.  Id. at *1–4. 

The Michigan courts have long held that they possess the power to enforce their own 

orders.  See Wash-Detroit Theater Co v Moore, 249 Mich 673, 682; 229 NW 618 (1930) (“Every 

court has inherent power to enforce its judgments and decrees, and to make such orders and issue 

such process as may be necessary to render them effective . . . .” (quotations and citations 

omitted)); Walworth v Wimmer, 200 Mich App 562, 564; 504 NW2d 708 (1993) (“A court 



possesses inherent authority to enforce its own directives."). That is all the trial court did here. 

The exhaustion-of-administrative-remedies doctrine does not apply to this dispute. 

CONCLUSION AND REQUESTED RELIEF 

Golden Lotus asks this Court to review the trial court's interlocutory decision interpret- 

ing the trial court's own previous order. This Court should decline to inject itself into the trial 

court's ongoing administration of this matter. Rather, appellate review, if later necessary, should 

occur following the entry of a final Consent Judgment. This is particularly true where the trial 

court's interlocutory ruling was clearly correct as a matter of law. Accordingly, Intervening 

Plaintiffs respectfully request that this Court deny Golden Lotus' Application for Leave to 

Appeal. 
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